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UNITED STATES COURT OF APPEAL

FOR THE FIFTH CIRCUIT
Hallmark-Phoenix 3, LLC, §
Petitioner, g
V. g PETITION FOR REVIEW
National Labor Relations Board g
Respondent. g

Hallmark Phoenix 3, LLC hereby petitions the court for review of the Final
Decision and Order of the National Labor Relations Board ordering, among other
things, the payment of severance pay, vacation pay, including wage differential
and interest, and compensation for any adverse tax consequences to members of
Transport Workers Union of America, Local 525, AFL-CIO (TWU) and
International Alliance of Theatrical Stage Employees and Motion Picture
Technicians, Artists and Allied Crafts of the United States, its Territories and

Canada, Local 780, AFL-CIO (IATSE) entered on December 16, 2014 (attached).
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CERTIFICATE OF SERVICE
The undersigned certifies that a copy of Hallmark-Phoenix 3, LLC’s

Petition for Review has been filed electronically through the U.S. Court of
Appeals Case Management/Electronic Case Files System, and served upon TWU
Union’s representative, Mr. Kevin Smith, President, Transport Workers Union of
America, Local 525, AFL-CIO, 2395 N. Courtenay Parkway, Suite 104, Merritt
Island, Florida 32953, IATSE’s Union’s representative, Mr. Paul Berkowitz, Law
Offices of Paul T. Berkowitz & Associates, Ltd., 123 West Madison St., Suite 600,

Chicago, Illinois 60602 via e-mail and certified mail, return receipt requested, this

e

Bryant S. Banes

5™ day of January, 2015.
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NOTICE: This apinion Is subject to formal revision before publication in the
bound volumes of NLRB decisions, Readers are requested to notfy the Ex-
ecutive -Secretary, Natlonal Labor Relations Board, Washington, D.C,

20570, of any tyographical or other formal errors so that corvections can |

be included in the bownd volumes.

Hallmark-Phoenix 3, LLC and Transport Workers
Union of America, Local 525, AFL-CIO

Hallmark-Phoenix 3, LLC and International Alliance
of Theatrical Stage Employees and Motion Pic-
ture Technicians, Artists and Allied Crafts of
the United States, its Territories and Canada,
Local 780, AFL-CIO. Cases 12-CA-090718 and
12-CA~094037

December 16, 2014
DECISION AND ORDER

BY CHAIRMAN PEARCE AND MEMBERS HIROZAWA
AND JOHNSON

On May 19, 2014, Administrative Law Judge Joel P.
Biblowitz issued the attached decision. The Respondent
filed exceptions and a supporting brief, and the General
Counsel and International Alliance of Theatrical Stage
Employees and Motion Picture Technicians, Artists and
Allied Crafis of the United States, its Territories and
Canada, Local 780, AFL-CIO (TATSE) each filed an
answering brief. In addition, the General Counsel filed
exceptions and a supporting brief, and the Respondent
filed an answering brief.

The National Labor Relations Board has delegated its
authority in this proceeding to a three-member panel.

The Board has considered the decision and the record
in light of the exceptions' and briefs and has decided to
affirm the judge’s rulings,? findings,® and conclusions*

! We adopt the judge’s finding that the Respondent is required to in-
clude the $1.50 hourly wage differential when calculating its lead em-
ployees® severance pay. In so doing, we agree with the General Coun-
sel that this differential is part of the lead employees® hourly wage rate,
and thus 1s properly factored into the soverance payments owed to them
under the Respondent’s collective-bargaining agreements with IATSE
and Transport Workers Union of America (TWU). -

2 n adopting the judge’s finding that deferral to arbitration is not ap-
propriate in this case, we find no merit in the Respondent’s contention
on exception that “[cJontract interpretation is outside the jurisdiction of
the NLRB.” See, e.g., Mining Specialists, Inc., 314 NLRB 268, 268 fn,
5 (1994).

3 There are no exceptions to the judge’s finding that the Respondent
* violated Sec. 8(a)(5) and (1) of the Act by failing to pay ifs IATSE-
represented employees for all of their accrued vacation time in & timely
manner, and by failing to include the $1.50 wage differentlal in the
vacation pay of lead employees in the IATSE unit.

For the reasons stated by the judge, we adopt his findings that the
Respondent violated Sec, 8(a)(5) and (1) by failing to pay its TWU-
reprasented employees for all of their accrued vacation time in a timely
manner; failing to include the $1.50 hourly wage differential in the
vacation pay of lead employees In the TWU unit; failing to make sever-
ance payments to its employeos; and failing to deduct employees” union
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and to adopt the recommended Order as modified and set
forth in full below.®

ORDER

The National Labor Relations Board orders that the
Respondent, Hallmark-Phoenix 3, LLC, Cocoa, Florida,
its officers, agents, successors, and assigns, shall

1. Cease-and desist from

(a) Adding waiver language on the back of employees’
paychecks, stating that the employee acknowledges the

. dues and transmit them to JATSE. In doing so, we nofe that as all of

these findings involved tho Respondent’s failure to comply with its
obligations under its colleotive-bargaining agrecments with the Unions,
this conduct constitutes midterm contract modifications within the
meaning of Seo, 8(d) and, as such, violates Scc. 8(a)(5) of the Act, Sce,
¢.8., Rapid Fur Dressing, 278 NLRB 905, 906 (1986). See also
Parkview Furniture Mjz. Co., 284 NLRB 947, 973 (1987). Wo also
find, contrary to the Respondent’s exceptions, that the Rospondent has
failed to prove it relied on a sound arguable contract interpretation .in
failing to make severance payments. We nots that prior to the hearing
in this case the Respondent successfully gained reimbursement from
the United States Air Force for severance payments that the Respondent
unconditionally stated it was obligated to make, based on the same
contract provisions relied on by the General Counsel and cited in the
judge’s decision. Chairman Pearce and Member Hirozawa do not agree
with the “sound arguable basis” standard articulated in Bath Iron Works
Corp., 345 NLRB 499, 502 (2005), affd. 475 F.3d 14 (1st Cir. 2007),
but agree that under this standard the Respondent’s failure to make
scverance payments violated the Act.

We adopt the judge’s finding that employee Kovin Rafliff’s em-
ployment with the Air Porce since November 5, 2012, did not oxcuse
the Respondent’s obligation to pay him severance under the collective-
bargaining agresment with IATSE, In addition to the reasons cited by
the judge, we additionally note that Ratliff was entitled to severance
pay under arts. 20.6.1 snd 20.63 of the agreement because—as of
October 1, 2012— he had been laid off for more than 30 days,

For the reasons stated in his decision, we adopt the judge’s finding
that the Respondent violated Sec. 8(a)(5) and (1) by inserting waiver
language on the back of each employee’s paycheck, stating that the
employes acknowledges that the check represents the full amount owed
to the employee. In doing so, we find it unnecessary to pass on the
General Counsel's contention that the Respondent’s conduct in this
regard constitutes a modification of the applicable collective-bargaining
agreement, as any such finding would not affect the remedy.

4 In his decision, the judge inadvertently stated that the Respondent
owed $3010 in vacation pay for employees represented by TWU, rather
than $3028.16, ns set forth in the complience specification and App. A
to the judge’s decision, attached heroin, ‘This inadvertent error does not
affect our disposition of this case,

In addition, although the judge inadvertently stated in his decision
that, as the union dues owed had been deduoted and transmitted to
JATSE, “no remedy is required,” he correctly olarified in the remedy
seotion that “no affirmative remedy is required.”

5 We shall modify the judge’s recommended Order to conform to the
Board"s standard remedial language for the violations found and in
accordance with J, Plcinl Flooring, 356 NLRB No. 9 (2010) and Tortl-
las Don Chavas, 361 NLRB No, 10 (2014). We shall also substitute a
new notice to conform to the Order as modified.

Because the Respondent no longsr meintains operations at the Cape
Canaveral Air Force Station or the Patrick Air Force base, we further
modify the judge’s Order to limit the notice provision to a mailing
requirement, .
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check represents the full amount owed to the employee,
without first notifying the employees’ collective-

bargaining representative, International Alliance of The- |

atrical Stages Employees and Motion Picture Techni-
cians, Artists and Allied Crafls of the United States, its
Territories and Canada, Local 780, AFL-CIO (IATSE),
and giving it an opportunity to bargain. ’

(b) Failing and refusing to deduct union dues from the

paychecks of employees in the IATSE-represented unit,
and failing to transmit these dues to IATSE, as required
under its collective-bargaining agreement with IATSE.

(c) Failing and refusing to pay employees their sever-
ance pay and all of their accrued vacation pay in a timely
manner, as required under its collective-bargaining
agreements with IATSE and Transport Workers Union of
America, Local 525, AFL~CIO (TWU).

(d) Failing to include the $1.50 wage differential in its
lead employees’ vacation and severance payments, as
required under its collective-bargaining agreements with
TATSE and TWU.

(¢) In any like or related manner interfering with, re-
straining, or coercing employees in the exercise of the
rights guaranteed them by Section 7 of the Act.

. 2. Take the following affirmative action necessary to
effectuate the policies of the Act.

(a) Pay its TWU- and JATSE-represented employees
their accrued vacation pay and severance pay, including
any applicable wage differential, in the amounts set forth
in Appendixes A and B, respectively, plus interest ac-
crued to the date of payment, at the rate prescribed in
New Horizons for the Retarded, 283 NLRB 1173 (1987),
compounded daily as prescribed in Kentucky River Medi-
cal Center, 356 NLRB No. 8 (2010), and minus tax
withholdings required by Federal and State laws.

(b) Rescind the waiver language placed on the back of
the paychecks of its IATSE-represented employees.

(¢) Compensate employees for any adverse tax conse- .

quences of receiving lump-sum backpay awards, and file
a report with the Social Security Administration allocat-
ing the backpay awards to the appropriate calendar quar-
ters for each employee.

(d) Preserve and, within 14 days of a request, or such
additional time as the Regional Director may allow for
good cause shown, provide at a reasonable place desig-
nated by the Board or its agents, all payroll records, so-
cial security payment records, timecards, personnel rec-
ords and reports, and all other records, including an elec-
tronic copy of such records if stored in electronic form,
necessary to analyze the amount of backpay due under
the terms of this Order.

(e) Within 14 days after service by the Region, mail to
employees, at its own expense and after being signed by
the Respondent’s authorized representative, copies of the
attached notice marked “Appendix.”® The Respondent
shall mail copies of the notice, together with Appendixes
A and B, to all employees employed by the Respondent

-at the Cape Canaveral Air Force Station and the Patrick

Air Force Base as of August 31, 2012, at their last known
address. In addition, the notices shall be distributed elec-
tronically, such as by email, posting on an intranet or an
internet site, and/or other electronic means, if the Re-
spondent customarily communicates with its employees
by such means.

(D Within 21 days after service by the Region, file
with the Regional Director for Region 12 a swom certifi-
cation of a responsible official on a form provided by the
Region attesting to the steps that the Respondent has
taken to comply.

Dated, Washington, D.C. December 16 2014

Mark Gaston Pearce, Chairman
Kent Y. Hirozawa, Member
Harry 1. Johnson, III, Member

(SEAL) NATIONAL LABOR RELATIONS BOARD

S If this Order is enforced by a judgment of a United States court of
appeals, the words in the notice reading “Posted and Mailed by Order
of the National Labor Relations Board” shall read “Posted and Mailed
Pursuant to a Judgment of the United States Court of Appeals Bnfore-
ing an Order of the National Labor Relations Board.”

Date Filed: 01/07/2015
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HALLMARK-PHOENIX 3, LLC
APPENDIX Severance payments, as required under our collective-
NoTKETO VEES : bargaining agreements with IATSE and TWU.

POSTED AND MAILED BY ORDER OF THE
NATIONAL LABOR RELATIONS BOARD
An Agency of the United States Government

The National Labor Relations Board has found that we vio-
lated Pederal labor law and has ordered us to post and obey
this notice.
FEDERAL LAW GIVES YOU THE RIGHT TO
Form, join, or assist a union .
- Choose representatives to bargain with us on
your behalf
Act together with other’employees for your bene-
fit and protection _
Choose not to engage in any of these protected
activities, )

WE WILL NoT add waiver language on the back of your
paycheck, stating that you acknowledge the check repre-
sents the full amount owed you, without first notifying
your collective-bargaining representative and giving it an
opportunity to bargain.

WE WILL NOT fail and refuse to deduct union dues
from your paycheck and fail to transmit these dues to
your collective-bargaining representative.

'WE WILL NOT fail or refuse to pay you severance pay
and all of the accrued vacation pay in a timely manner, as
required under our collective-bargaining agrecments with
International Alliance of Theatrical Stage Employees and
Motion Picture Technicians, Artists and Allied Crafts of
the United States, its Territories and Canada, Local 780,
AFL~CIO (IATSE) and Transport Workers Union of
America, Local 525, AFL-CIO (TWU).

WE WILL NOT fail and refuse to include the $1.50 hour-
ly wage differential in our lead employees’ vacation and

WE WILL NOT in any like or related manner interfere
with, restrain, or coerce you in the exercise of the rights
listed above.

WE WILL pay you for your accrued vacation pay and
severance pay, including any applicable wage differen-
tial, plus interest accrued to the date of payment, and
minus tax withholdings required by Federal and State
laws.

* WE WILL rescind the waiver language placed on the
back of the paychecks of IATSE-represented employees.

WE WILL compensate you for any adverse tax conse-

. quences of receiving a lump-sum backpay award, and WE

WILL file a report with the Social Security Administration
allocating the backpay award to the appropriate calendar
quarters for each of you.

HALLMARK-PHOENIX 3, LL.C

The Board’s decision can be found at

www.nlrb.gov/case/12-CA-090718 or by using QR code
below. Alternatively, you can obtain a copy of the decision

from the Executive Secretary, National Labor Relations *-

Board, 1099 14" Street, N.W., Washington, D.C. 20570, or
by calling (202) 273-1940.
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APPENDIX A )
Halimark-Phoenix 3, LLC APPENDIX A {As Amendad Aprli 7, 2014)
Cases 12-CA-050718 TWU LOCAL 525 UNIT
12-CA-094037 VACATION PAY AND
SEVERANCE PAY
Vecationpay | Accrusd
owad based | vacation
onunpald | hoursfor | Vacation pay
accrued | which lead jowed based on
Unpald vacation pay unpald lead
acerued hours differantlal { differentlal for Weeks of {Hours of
Haurly wage | vacation | {includas fead | {$1.50)Is | haurs alresdy | Total
|_Employas name rate hours | differential) owed pald payowed  |payowed (payowed | payowed
Brown, Walter 29.80 13.43 $397.53 $397.53 .13 520 $15,592.00
| Castro, .losngh 29,60 0 $0.00 $0.00 5 200 $5,920.DO ]
Crowley, loe 29,60 7.93 $234.73 $234.73 13 520 $15,392,00
Davls, Schavella | 31.10 (Lead) | 7.93 $246.62 104.37 $156.56 $403.18 13 520 $16,172.00
Harper, Tim $29.60 7.53 $222.89 $222.89 [] ] $0.00
Hubbard, Brdan $29,60 30.84 . 912.86 $912.86 13 520 $15,392.00
Lockhart, Leon $29.60 2.77 229.99 $229.99 13 520 15,392.00
Peterson, Crolg | 31.10{lead) | 4.9 15239 182.6 $273.90 $426.29 1 440 13,684.00
Weldner, Mark §_21.GD 6.78 200.69 200,69 9 360 10,656.00
Totsls $2,597.70 $430.46 $3,028.16 $108,000.00)

Notes:

Employees whose names are [n bold (Schevella Davis and Cralg Peterson) were lead employees, .
Unpaid accrued vacation hours = {Hours accrued as of pay perlod ending 8/15/12 + haurs earned In pay period ending 8/31/12} minus
{accrued vacation hours pald on Septamber 14, 2012 + accrued vacation hours pald In April 2013), 2s follows:
Brown: {259.46 +7.34) - {176 +77.37) = 266.8 - 253.37 = 13.43

Crowley: (213.96 +7.34) - {92 + 121.37) » 221.3 - 213.37 = 7.93

Davis: {104.96 + 7.34) - (97.5 + 6.87) = 112,3 - 104.37 = 7.93

Harper: (57.57 + 7.34) - (57.38) = §4.91 - 57.38 = 7,53

Hubbard: {289.98 + 7.67) - {136 + 90,81 + 40) = {297.655 - 266.81) = 30.84

[Hubbard took 40 hours of vacation during the pay period ending 8/31/12.)

Lockhart: (253.8 +.7.34) - (176 + 77.37) = 261.14 - 253,37 = .77

Peterson: {182.5 + 5.0) - (64 + 118.60) = 187.5-182.6 = 4,9

Weldner; (211,82 + 5.0) - (120 + 90.04) « 216.82 - 210.94 =678

\ Al
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APPENDIX B
Halimark-Phoenix 3, LLC APPENDIX B (AS FURYHER AMENDED APRIL 7, 2014)
Casas 12-CA-030718 IATSE LOCAL 780 UNIT VACATION PAY
12-CA-094037 AND SEVERANCE PAY OWED
Vacatlon
hours pald
on 9/14/12 | Lead pay of
and 4/2013 | $1.50 par
forwhich | hour owed
lead pay of | for vacation .
$2.50 per | hours pald { Weeksof | Hours of
Hourly houris [ on9/14/12 | severance | severance| Severance
pl Name . Original hire date | wege rats owed | ond 4/2013 | pay owed | pay owed ay owed
Andarson, Donold L. 8/2/2002 $32.51 11 440 $14,304.40
Corpenter, Reld M. 7| 7/24/1987 $32.51 18 720 | $23,407.20
Chick, Danlel I. 4/23/2009 $32.51 4 160 $5,201.60
Garrett, Mary L 5/14/1996 $27.31 17 680 515,570.30
Gorr, Thomas P. 4/1/1994 $32.51 18 720 $23,407.20
Grove, John C. 9/20/2011 $30.04 1 40 $1,201.60
Rarmon, Richard €, 2002 $28.89 11 440 $12,711.60
Hayrls, James Y. 4/1/1994 $30.39 1548 $231.75 18 720 $21,880.80
Hudeg, Ralph 1/26/2011 $28.91 2 80 12.80
James, lerry ) 4/1/1994 $34.01 348 $522.00 18 720 $24,/487.20
Kellay, Nathan C. 2/23/2003 $32.51 10 400 $13,004.00
Lemleux, Timothy A. 10/1/2008 25.53 4 160 $4,084,80
McDougsil, Josephine M. 8/29/2005 28.89 8 320 $9,244.80
Phillips, Kevin | a/z72000 ‘| @251 a4 | 160 | $520160
Ratliff, Kevin W. 4/1/1994 $28.89 18 720 $20,800.80
Rice, Kristine M., 9/20/2011 $21,69 1 40 $867.60
Scott 1ll, Wilson 10/1/1994 334,01 100 $§150.00 18 720 24/487.20 |
Sewall, Kenneth R. 10/a/2004 $32.51 8 320 | $10403.20 |
V'MI Thomas J. 10/1/1985 $34.01 296.64 $444.96 18 720 524,487.20
Totals $1,348.71 $260,066.40
Note: Employees whose names are In bold were lead employees.
81

John King, Esq., for the Genéral Counsel.

Bryant Banes, Esq. (Neel, Hooper & Banes, P.C.), for the Re-
spondent,

Paul Berkowitz, Esq. (Paul Berkowitz & Associates, Lid), for
Charging Party IATSE. :

Kevin Smith, President, TWU Local 525.

DECISION
STATEMENT OF THE CASE

JoRL P. BiBLOWITZ, Administrative Law Judge: ThisJ case was
heard by me on March 3, 2014, in Cocoa, Florida. On January 30,
2013, the complaint issued in Case 12-CA-90718 based upon an
unfair labor Practlce charge and an amended charge filed on Octo-
ber 4, 2012,' and January 11, 2013, by Transport ‘Workers Union
of America, Local 525, AFL-CIO (TWU). On February 28, 2013,

1 Unless indicated otherwiss, all dates referred to relato to the year 2012.

the complaint issued in Case 12-CA~94037 based upon an
unfair labor practice charge and an amended charge filed on
November 30 and February 27, 2013, by International Alli-
ance of Theatrical Stage Employees and Motion Picture
Technicians, Artists and Allied Crafts of the United States,
its Territories and Canada, Local 780, AFL~CIO (IATSE).
These complaints allege that TWU represents an appropri-
ate unit of employees at (;ape Canaveral Air Force Station -
and that since in about October 2010, Hallmark-Phoenix 3,
LLC (the Respondent), has recognized it as the exclusive
collective-bargaining representative of these employees and
that this recognition was embodied in a collective-
bargaining agreement cffective from October 1, 2010, to
September 30, 2014, and that JATSE represents an appro-
priate unit of employees at Patrick Air Force Station and
that since about October 1, 2008, the Respondent has rec-
ognized it as the exclusive collective-bargaining representa-
tive of these employees, and this recognition was embodied
in a collective-bargaining agreement effective from Sep-
tember 1, 2011, to August 31, 2014. The complaints allége
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that the Respondent failed and refused to continue in effect all the
terms and conditions of these collective-bargaining agreements
since about August 31, by (in the TWU complaint):

(&) Failing and refising to pay the unit employees for their ac-
crued vacation time as required by the contract; and

(b) Failing and refusing to pay employees Scverance Pay as re-
quired by the contract.

It is alleged that these are mandatory subjects of bargaining, and
that by failing and refusing to pay these employees their accrued
vacation pay and severance pay, the Respondent violated Section
8(2)(5) and (1) of the Act.

The IATSE complaint alleges that since about August 31 the
Respondent has failed and refused to continue in effect all the
terms and conditions of employment of its agreement by:

(8) Failing and refusing to meke authorized deduction of union
dues from vacation pay paid to unit employees and refusing to
remit these dues to the pnion as required by the contract;

(b) Failing and refusing to pay unit employees for their accrued
vacation time, as provided in the contract; and

(c) Failing and refusing to pay unit employces severance pay as
provided in the contract.

It is further alleged that on about September 14, the Respondent
bypassed IATSE and dealt directly with the unit cmployees by
requiring them to sign the following waiver in order to receive
vacation pay:

By signing this check, employee agrees that it has been paid all it
is owed for accrued pay and waives any and all claims for that
purpose.
It is alleged that by the acts specified above in (a) through (c) and
by asking the employees to sign this walver and thereby bypass the
Union, it violated Section 8(a)(5) and (1) of the Act.

The Consolidated Complaint and Compliance Specification is-
sued on February 7, 2014, It alleges that the Respondent ceased its
operations at the locations involved on August 31 end although it
has paid certain vacation pay amounts to the TWU unit employees
on about September 14 and April 5, 2013, it has:

(a) Failed.and refused to pay the TWU unit employees for the
+ remaining accrued vacation hours as of August 31;
(b) has failed and refused to pay the lead employees in the TWU
unit the lead employee wage differential for their accrued vaca-
tion hours: and
(c) has fuiled and refused to pay the TWU unit employees any
severance pay.
The Consolidated Complaint and Compliance Specification® fur-
ther alleges that although the Respondent paid vacation pay

amounts to its JATSE unit employees on September 14 and the
vacation pay balance on April 5, 2013, it has failed and refused to

2 Counse! for the General Counsel’s Motion to Further Amend the Com-
pliance Specification, dated April 7, 2014, which makes minor changes in
the backpay allegedly owed to the TWU unit and would substitute for GC
Bxh, 3, is granted.

pay the lead employees the lead employee wage differential
for their accrued vacation hours and has not paid severance
pay to any of the JATSE unit employees. The amounts due
are, allegedly, as follows:

TWU Unit Vacation Pay Due $3,028.16
TWU Unit Severance Pay Due $108,000
IATSE Unit Vacation Pay Due $1,348
TATSE Unit Severance Pay Due $260,066

The Respondent’s answer siates that it ceased being the
prime service contractor for the Air Force on August 31
when the Air Porce decided to in-source the work involved
herein, and that due to the loss of the work, the unit em-
ployees were all terminated on September 1. The Respond-

* ent defends that as the employees were terminated, without

any possibility of being recalled when they lost the contract,
it has no obligation to pay the unit employees severance
pay. In the alternative, the Respondent defends that even if
severance pay is duc to the unit employees, it should be the
Air Force, rather than the Respondent, that is obligated to
pay the severance pay to the employees. The Respondent
further argues that it “pursued a challenge to the in-sourcing
at great expense to itself’ and that both Unions refused to
join it in this pursuit: *, . . HP3 went to great time and ex-
pense to file and receive payment on this certified claim, an
effort done completely on its own without any assistance
from either the Unions or the NLRRB. , . .” The Respondent
further denies that it owes any additional vacation pay to
TWU unit employees because article 27.7 of the TWU con-
tract states that the maximum carryover for vacation pay is
180 hours, and also denies that it owes a lead wage differen-
tial to the TWU unit as article 31,3 of the contract states that
employees will receive lead pay for all holidays and vaca~
tions while on leave; the employees hercin were not on
leave, they were terminated. The Respondent admits that it
has not paid severance pay to the TWU unit due to: “the
loss of the VOMS contract due to in-sourcing and the great
expenss incurred by the Respondent both in working to stop
the in-sourcing and to file the certified claim with the
USAF.”

As regards the TATSE unit, the Respondent denies that
any additional vacation pay is owed as article 19.2.4 of the
TATSE contract states that the maximum carryover for vaca-
tion pay is one time the annual award, any unused-credits in
excess were to be paid in January of each calendar year:
“Respondent did not pay the excess in January 2012 and
IATSE did not grieve the action, thereby walving its right to
claim the excess credit now.” Further, the Respondent de-
nies that lead wage differential is owed to the JATSE unit.
The IATSE contract states that employees will receive lead
pay for all hours worked: “Employees do not get lead pay
while not working or terminated.” The Respondent admits
that it didn’t pay scverance pay to either the TWU or the
IATSE employees:

The combination of the loss of the VOMS contract due to
in sourcing and the great expense incurred by Respondent
both in working to stop the in-sourcing and to file the cer<
tified claim with the USAF to obtain the severance pay-



Case: 15-60011

Document: 00512893058

Page: 10 Date Filed: 01/07/2015

HALLMARK-PHOENIX 3, LLC

ments...has resulted in putting Respondent in a difficult financial
situation and unable to pay all severance at one time.

1. JURISDICTION AND LABOR ORGANIZATION STATUS

The Respondent admits, and I find, that it has been an employer
engaged in commerce within the meaning of the Act and that TWU
and IATSE have each been labor organizations within the meaning
of the Act.

11, THE FACTS
Waiver Language on Employee Checks

IATSE represented approximately 20 of the Respondent’s unit
employees. The paychecks that the IATSE employees reccived
dated September 14, which included the initial payment for vaca-
tion pay, contained the following language: “By signing this check
employee agrees that it has been paid all that it is owed for accrued
pay and waives any and all claims for that purpose.” Jaroslaw
Lipski, the TATSE business manager, testified that prior to the
distribution of these paychecks, the Respondent never notified the
Union that they were going to insert this waiver language on the
checks. On September 28, Lipski wrote to Jason Freeman, the Re-
spondent’s president, stating that not only were the amounts on
some of these checks incorrect, but that he was surprised . ., with
the attempt to bamboozle the employees by adding the ‘waiver®
language on the back of the checks,” On November 28, counsel for
IATSE wrote to counsel for the Respondent asking that the Re-
spondent send him something stating that the waiver language on
the checks can be disregarded and that the Respondent will not
attempt to enforce it. By email dated December 13 to Lipski and
counsel for IATSE, counsel for the Respondent stated that the Re-
. spondent would not enforce the waiver language for any IATSE
member with a claim for additional vacation pay.

Failure to Remit Due to JATSE

The contract between the Respondent and IATSE contains a
checkoff provision authorizing the Respondent to deduct union
dues from employees who have executed the proper authorizations,
and to transmit these amounts to the Union, On Sepfember 14,
when the Respondent sent vacation paychecks to IATSE unit em-
ployées, it did not deduct any union ducs from these checks, nor
did it transmit any dues to the Union. In Lipski's September 28
email to Freeman, he stated that the Respondent did not check off
and forward the dues to the Union. On April 23, 2013, the Re-
spondent sent a check in the amount of $1882 to IATSE, as full
peyment for the checked off dues owed to IATSE from the vaca-
tion pay paid to its unit members.

Background

The Respondent obtained the Vehicle Operations and Mainte-
nance Services (VOMS) contract at these two locations in about
2008. Freeman testified that in 2011 the Air Force advised the
Respondent that it was going to in-source the work which, at the
time, was performed by the Respondent’s employees at the two
locations. After hearing this, Kevin Smith, the TWU president,
emailed Freeman, with a copy to JATSE saying that his members
were concerned, and asked: “Just to be clear and to put some of my
members® fear to rest. The company will be paying out severance
pay upon layoffs at the end of the contract...correct?” Freeman

responded later that day (also with IATSE copied): “Our
intention is to attempt to comply with the CBA.” On July
21, John Rogers, Respondent’s vice president of operations,
sent an email to both Unions saying that the Air Force was
still intending to in-source the work and that Freeman
would like to meet with the Unions “. . . to see if we can
help to throw a wrench in their plan and make it more diffi-
cult to insource.” At about this time, Smith had a telephone
conversation with Rogers who asked him if the Union
would agree to lower the employees’ wages by about $5 an
hour in order to assist in maintaining the contract and Smith
replied that, unfortunately, he could not agree to that. In
about September 2011, Rogers told him that the Air Force
had agreed to postpone the in-sourcing for about a year.

The Respondent’s VOMS contract was terminated cffec-
tive September 1 and the employees’ last day of employ-
ment with the Respondent was August 31, The employees
were sent the following letter from the Respondent dated
August 17:

Due to the govemment's decislon to in-source your posi-
tions and terminate the existing Vehicle Operation and
Maintenance contract, this letter will serve as formal noti-
fication that es a result of the termination of our contract,
your employment with Hallmark Phoenix 3, LLC has
been terminated. The termination becomes effective
1September 2012,

You will be compensated for all hours worked and re-
maining vacation through the end of your normal workday

On July 7, Smith wrote to Rogers, .inter alia;

T wanted to point out one condition of the Contract that
will continue to be your cbligation if you must layoff the
current workforce covered by our Collective Bargaining
Agreement. N

Article 30,1 states the following; Any employee with one
(1) year or more of service under this agreement yho js -
Inid off for any reason other then those set forth in para-
graph 30.2 and 30.5 shall receive severance pay as set
forth in peragraph 30.4. 'm bringing this to your attention
just to make sure that you understand your obligation
the article and the severity of the issue. . . . .

By letter to Freeman dated July 3, counsel for IATSE
wrote that while they were also disappointed at the loss of
the VOMS contract, IATSE intends to strictly enforce the
severance pay provision contalned in section 20.6 of their
contract. Counsel for the Respondent answered 6 days later
that the Government told them that they do not believe that
severance is warranted because they view their action as a
termination pursuant to article 23.3 of the contract rather
than the layoff provision of article 20.6.1. By email dated
August 3, IATSE wrote to Rogers stating that employees
were asking about severance pay and when they can expect
to receive it, and Rogers responded later that day that “[i]f
they are paid it will be a lump sum payment,” but the Gqv-
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After losing the VOMS contract, the Respondent began negoti-
ating with the Air Force in order to recoup costs that it anticipated
might be associated with the loss of the contract and possible sev-
crance pay for the unit employees. When the negotiations proved
unsuccessful, the Respondent filed a claim with the Air Force and,
in about August 2013, the Respondent was paid $400,382 by the
Air Force as a severance pay settlement. None of this money has
yet been paid to either ATSE or TWU employees,

It is alleged that the Respondent violated Section 8(a)(5) and (1)
of the Act by refusing to continue in effect all the terms and condi-
tions of its collective-bargaining agreements with JATSE and
TWU, by failing and refusing to pay severance pay to its IATSE
employees pursuant to article 20.6 of the IATSE Agreement, and
to the TWU employees pursuant tp article 30 of the TWU ‘Agree-
ment, It is further alleged that the Respondent has failed to pay all
of the accrued vacation pay due to the TWU employees pursuant to
their contract, as well as the $1.50 differential to be paid to the

TWU lead employees, and that while all accrued vacation pay was |

paid to the JATSE employees, although delayed, the Respondent
has failed to pay the $1.50 lead differential for all hours of accrued
vacation pay to the JATSE lead employees. By these refitsals, the
Respondent is allcged to have violated Section 8(a)(5) and (1) of
the Act,

Vacation Pay

The relevant portions of the collective-bargaining agreements
are, for the TWU unit:

27.3 .

An employee who has completed his probationary period shall be
paid for his accrued vacation upon termination of employment
with the Company, except that he shall not be paid for such vaca-
tion if he has been discharged for a cause involving monetary or
material loss to the Company.

27.7 .

Vacation carryover will be permitted, per the following schedule.
Any excess hours not used will be forfeited, Days over and above
this requirement are in a use or lose situation, maximum carry
over atlowed as o£9/30 is 180 hours.

Carry over does not apply if HP3 is not the successful contractor
for the rebid of VOM.

313
Any employee selected by Management to perform a lead func-
tion shall receive $1,50 per hour in addition to his regular
straight- time base rate of pay for all hours worked as lead. If an
employee performs as a lead for 30 days or more and is off on
holiday, vacation or sick leave, he shall continue to receive sick
pay.
The TWU contract provides for annual vacations ranging from 10
days to 22 days for employment periods of 1 to 20 years. As the
Respondent paid the JATSE vacation pay, albeit delaying the pay-
ment by about 7 months, it is not necessary to cite or discuss the
vacation provision in its contract. However, as the Respondent has
not paid the lead pay premium for these vacation hours, paragraph
6 of schedule B states:

Any employes that performs a lead functlon shall receive
$1.50 per hour in addition to his/her straight-line base rate
of pay for all hours worked as a lead.

By email dated September 24, Smith wrote to counsel for
the Respondent denigrating his argument that article 27.7
limits their vacation pay obligation, stating that neither the
Respondent nor any other employer bid on the post-
September 1 work: “How can you win or lose a contract
you aren’t bidding on?” Counsel for the Respondent replied
that pursuant to article 27.7 of the TWU contract, as the
Respondent “wag not awarded the follow-on VOM confract,
so the carryover provisions do not apply. Given this, the
maximum vacation paid is any eamed and not used since
October 1, 2011 to the date of termination.”

By email to Rogers dated September 24, Smith wrote that
the vacation checks paid to the TWU employecs were “far
short of what they should have been.” The balance of the
vacation pay has never been paid and Smith testified that
the amount set forth on appendix A of counsel for the Gen-
eral Counsel’s Motion to Amend the Compliance Specifica-
tion accurately represents the balance owed to the TWU
employees. On November 15, TWU filed a gricvance alleg-
ing that the Respondent did not pay its members their ac-
crued vacation balance effective August31,

Lipski and Smith testified that, in the past, the Respond-
ent has paid its lead employees the lead premium rate for
their vacation hours and counsel for the General Counsel
introduced into evidence some ofithe Respondent’s payroll
records which establish that prior to September 1, the Re-
spondent paid its lead employees the $1.50 lead premium
rate for vacation hours, Smith testified: “It’s part of the
contract, it’s been enforced for years and we never had a
dispute prior to that from anybody.” However, after Sep-
tember 1, the Respondent did not pay this lead pay differen-
tial with the lead employees’ vacation pay. Rogers testified
that lead pay is paid for lead work, and since employees
don’t work during vacations, they are not entitled to lead
pay for this period. He also testified that prior’ premium
payments to lead employees during vacation petiods were
paid by mistake, and that vacation pay was not due to the
TWU employees under article 27.7 of their contract as the
Respondent was not the successful contractor for the rebid
of the VOMS contract.

Severance Pay

It is undisputed that the Respondent has failed to pay
severance pay to either its TWU employees or its JATSE
employees, Article 30 of the TWU contract provides that
severance pay is to be determined by the length of employ-
ment of each employee, ranging-from 3 weeks for 1 year of
service to 13 weeks for 12 years of service. In addition:

30.1 .

An employee with one year or more of service under this
Agreement who is laid off for any reason other than those
set forth in paragraph 30.2 and 30.5 shall receive sever-
ance pay as set forth in paragraph 30.4. .
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30.2

Severance allowance will not be paid if the layoff s the result of
an Act of God, a national war emergency, dismissal for cause,
resignation, retirement, or a strike or picketing causing a tempo-
rary cessation of work.

308 -
Such severance pay shall be pald at the end of a waiting period of
30 days from the date of such layoff

The IATSE contract provides for onc week of severance pay for
one year of service up to eightcen weeks of severance pay for sev-
cnteen years of service, as well as:

20.6.1
Any employee with more than 6 months of continuous service
credit, who has established seniority, shall be entitled to sever-
+  ance pay when involuntarily laid off because of lack of work for a
period in excess of 30 days; however, no employee shall be enti-
tled to severance pay'in cases where such layoff is due to fire,
flood, explosion, bombing, earthquake or Act of God, causing
damage at locations where work is performed under this-agree-
ment, or from strikes or work stoppages resulting in the inability
to maintain normal operations.

20.6.3
Such severance pay shall be paid at the end of a waiting period of
30 days from the day of such layoff.

Rogers testified that the Respondent’s position was that neither
the TWU employees or the JATSE employces were entitled to
severance pay; the IATSE employees because article 20.6.1 ends
by saying, “resulting in the inability to maintain normel opera-
tions,” and the loss of the VOMS contract resulted in their inability
to maintain normal operations. As for the TWU employees, he
testified: *. . . as for TWU, there’s a clause in there that says it
becomes null and void, so I wasn’t really sure about that,” As stat-

ed supra, both Smith and counsel for IATSE wrote to the Respond- -

ent in July setting forth their views that if the Respondent terminat-
ed the employees because the Air Force in-sourced the work that
they had been performing, then they would be entitled to'severance
pay under their contracts. Rogers responded to Smith by email
dated August 28 that the Government disputes that severance paid
is owed, but that “we will be pursuing a claim.” Smith responded
that whether the Government disputes that it is owed is irrelevant
as “the contract is clear.” Also as stated, supre, counsel for IATSE
wrote to Freeman on July 3 to “remind” him of the contract’s re-
quirement for severance pay, and counsel for the Respondent re-
sponded six days later saying that the request was premature and
that the Government believes that the employees are not entitled to
severance and have refused to pay any portion of it By letter dated
September 28 to Freeman, the “bamboozle letter,” Lipski stated
that the amount in a few of the employees® checks were incorrect
and on Qctober 9, IATSE filed a gricvance, and an amended griev-
ance on October 15, alleging a violation of articles 19, 20, and 23
in that the checks were incorrect. On October 18, the Responded
denied the grievance:

As Company mentioned before, this gfievanoe is untimely with
respect to severance pay. On July 9, 2012, the Company sent &
letter explaining our interpretation and the Union did not respond

in a timely menner. Arty claim for additional vacation pay
is untimely as well because under the terms of the CBA,
those payments were to be paid in January 2012 they were
not and the Union did not challenge it. The sums paid re-’
flect all vacations owed under the CBA. Based on sums
pald, no additional unionducs are owed.

Lipski responded 5 days later that the grievance was timely
and that they should proceed to arbitration. The Respondent
maintained its position that the grievance was untimely, and
it never went to arbitration,? The TWU and IATSE contracts
contain identical provisions regarding timeliness of griev-
ances:

8.2 (TWU), 6.2 (TATSE):

Al gricvances shall be presented as soon as practicable af-
ter the occurrence of the event on which it is based, but in
no event later than 10 working days if it is a dismissal
grievance, or if the gricvance erises from any other cause,
no later than 20 working days from the date the union
knew or reasonably should have known of the events giv-
ing rise to the grievance. The Arbitrator may consider the
timeliness of the non-termination grievances filed after the
20" day and before the 45™ day and may continue the
matter where there s a justifiable excuse for the untimeli-
ness. The failure to submit a grievance within a period of
45 days shall constitute an absolute bar to further action. )

8.3 (TWU), 6.3 (IATSE):
Time limits for grievances at any step, or for any response,
may be extended by rutual agreement between the union
and HP3... i

The Respondent defends that arbitration is the proper forum
for this matter, not the Board, although it has denied the
Union’s grievances as untimely and has refused to waive
the time limits contained in the contracts. :

By email dated April 18, 2013, the Respondent notified
Smith that the Air Force had just “agreed to pay the sever-
ance to HP3, so it can pass it along to the former employees
, + « it will probably take about 3-4 months to get the pay-
ments.” On July.26, 2013, counsel for the Respondent noti-
fied counsel for the General Counsel that the Air Force
agreed to pay the Respondent $400,382 for scverance and
that it should be sent out soon.

Kevin Ratliff
Article 20.6.3 of the IATSE contract, concludes by stat-
ing: “Severance pay will not be granted when the employee

accepts employment of the same, similar or greater respon-
sibility or skill by a Successor Contractor to the PAFB &

1 Counsel for thie Respondent, by email to Smith dated Novem-
ber 27, 2012, stated: “T have discussed this matter with Ms, Pabon
[of the Board) and her letter does not recité our entire written
agreement on timeliness issues. We did not agree to waive all time-
liness issues. We agreed to allow the grievance end arbitration to
proceed for filing purposes, but whether other aspects of timeliness
affect entitlement was not waived.”

~
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CCAF VOM.” Ratliff* who had been employed by the Respond-
ent’s predecessors at the facility, began working for the Respond-
- ent when they obtained the VOMS contract in about 2008, He was
employed primarily as a heavy driver, and spent about 60 to 80
percent of his time driving & tractor-trailer; about 20 to 40 percent
was spent driving a bus and the remaining 5 percent was as a fork-
lift operator. He was unemployed from September 1 through No-
vember 4, and was offered a job by the Air Force in late October

and began working for the Air Force as a vehicle operator dis-

patcher on November 5 at the prior facility. His job with the Air
Force involves, primarily, scheduling. He deals directly with cus-
tomers setting up bus support, and occasionally operates a forklift,
Scheduling and data entry requires about 50 to 70 percent of his
time, bus support work consumes about 20 to 30 percent, leaving
about 5 percent for forklift work., The bus support duties (and,
epparently, the forklift work) are similar to the work that he per-
formed for the Respondent, Ratliff identified a document that lists
the training that he has received from the Air Force. It includes
training in 37 areas of operational security; he received training
from the Respondent in about 10 of these areas, While employed
by the Respondent he wore a uniform of polo shirt, pullover, and
gray slacks; at the Air Force he does not wear a uniform, In his
current position he uses a computer about 60 percent of the time;
while employed by the Respondent he only used a computer for
training purposes. His employment with the Respondent required
him to have class A CDL license with HAZMAT, which permitted
him to drive vehicles in excess of 32,000 pounds with HAZMAT
materials, His present license is class B, for driving a bus with 15
to 50 passengers, He testified that while employed by the Re-
spondent he was responsible for the truck that he was operating;
now he spends most of his time on data entry on the computer,
which he hadn’t done previously, coordinating the locations of
scveral vehicles at a time, He testified that the work presently is
more difficult for him than his work for the Respondent because
it's a new job, although, “. . . I don’t see it as being a greater re-
sponsibility what I do now. 1t’s different, but not necessarily great-
er' “"

Rogers, who was involved in transportation and vehicle mainte-
nance for the Air Force from 1984 to 2005, testified that a dis-
patcher is much more responsible than a driver because he is, basi-
cally the supervisor of the drivers, and he “absolutely” believes
that Ratiiff’s present position as a dispatcher involves greater re-
sponsibility than he had while employed by the Respondent, alt-

hough he has not personally witnessed Ratliff’s work for the Air

Force.
TII. ANALYSIS

Two weeks after they were terminated by the Respondent due to
the in sourcing by the Air Force, the IATSE employees were asked
to sign a waiver that the check that they received for accrued vaca-
tion pay was all that they were owed by the Respondent. Prior to
issuing these checks with the waiver on the back, the Respondent
hed not notified the union that it was going to do so, nor did it offer
to bargain with the Union about this language. As this was clearly
a mandatory subject of bargaining, the Respondent was obligated

4 In the Respondént’s claim for reimbursement from the Air Force dated
December 11, it included Ralliff's severance pay in the amount of $20,800.

to bargain with the Union prior to presenting the employees
with this “Hobson’s Choice” of endorsing the checks and
possibly waiving their rights. By the failure to do so, the
Respondent violated Section 8(a)(5) and (1) of the Act.
Kaiser Permanente Medical Care, 248 NLRB 147 (1980).
The Respondent defends that it notified the Union that it
would not enforce this waiver, but this notification came 2
months later and was not adequate to relieve itself of liabil-
ity for this activity. Passavant Memorial Area Hospital, 2371
NLRB 138 (1978).

Although its contract with IATSE contained a dues-
checkoff provision, when the Respondent sent these checks
to the IATSE employees on September 14 for their accrued
vacation pay, it failed to deduct union dues from this pay or
to transmit these amounts to JATSE. Lipski notified the
Respondent of this ervor and the Respondent did not trans-
mit these dues to IATSE until April 23. By failing to deduct
dues from these checks and failing to transmit this amount
to the Union until April 23, the Respondent violated Section
8(a)(5) and (1) of the Act. As these dues have since been
deducted and transmitted to the Union, no affirmative rem-
cdy is required.

* It is undisputed that the Respondent failed to pay the
$1.50 lead pay differential to the TWU and IATSE lead
employees for their vacation pay. The evidence establishes
that in the past (while it operated under the VOMS contract)
the Respondent paid this $1.50 differential to the lead em-
ployees for their vacation pay. The Respondent defends that
these payments were & mistake and that the IATSE contract
states that the differential shall be paid “, . . for all hours
worked as a lead” and side letter 2 of the IATSE contract
states that they will receive lead pay ‘“for all payroll
hours.” [Bmphasis added.] However, vacation hours are
carned from hours worked and are therefore payroll hours.
The TWU contract contains similar language as well, but
adds: “If an employee performs as a Iead for 30 days or
more and is off on holiday, vacation or sick Ieave, he shall
continue to receive sick pay.” As vacation pay is & term and
condition of employment and a mandatory subject of bar-
gaining, an employer cannot unilaterally make changes in
the unit’s terms of employment during the term of the
agreement. NLRB v, Kaiz, 369 U.S. 736 (1962). The evi-
dence is clear that the Respondent previously paid the lead
differential to its lead employees for vacation pay prior to
September 1. By refusing to pay this differential for vaca-
tion pay after September 1, and by failing to pay all of the
accrued vacation hours to the TWU unit employees, the
Respondent unlawfully modified 2 mandatory subject of
bargaining in violation of Section 8(a)(5) and (1) of the Act,
Daycon Products Co., 357 NLRB No. 52 (2011). The Re-
spondent defends that the TWU contract provides that max-
imum carryover is 180 hours, but the contract states that this
restriction is not effective until September 30, 30 days after
the termination. It also defends that carryover does not ap-
ply if the Respondent is not “the successful contractor for
the rebid of VOM.” However, neither the Respondent nor
anyone else bid on the contract as the Air Force began per-
forming the work with its own employees. As there was o
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bidding for the contract there could be no successful bidder. There-
fore this sentence does not relieve the Respondent of its obligation
to pay the balance of the vacation pay due to the TWU employess.
I therefore find that the Respondent has failed to pay all of the
accrued vacation hours to the TWU unit members, as well as the
lead differential to lead persons, Schevella Davis and Craig Peter-
son, in the amounts set forth in Appendix A. I further find that the
Respondent has failed to pay the lead differential to IATSE lead
persons, James Harris, Jerry James, Wilson Scott, and Thomas
Veltri in the amounts as set forth in Appendix B.

It is also undisputed that the Respondent refused to pay sever-
ance pay to its employees in both units. Both contracts specifically
provide for severance pay. The TWU contract provides that it need
not be paid where the layoff results from “an Act of God, a nation-
al war emergency, dismissal for cause, resignation, retirement, or a
strike or picketing causing & temporary cessation of work” (none of
which is true herein), and under Duration of Agreement it states:
“This Agreement shall be null and void for any period(s) for which
the Company is not the prime service contractor for the above
mentioned scope of work.” This provision obviously refers to any
future obligations of the Respondent, rather than past obligations,
such as vacation pay and severance pay. The TATSE contract refers
to similar situations, as well as . . . strikes or work stoppages re-
sulting in the inability to maintain normat operations.” Respondent
defends that this last part of this sentence warrants it to refuse to
pay severance to the IATSE unit. However, this must be read in its
entircty, and clearly refers to strikes or work stoppages by the unit
employees that result In an inability to méintain normal operations,
rather than the loss of & contract to perform the work, as is true in
this situation. As it was the loss of the VOMS contract, rather than
a strike or work stoppage, that resulted in the loss of work, sever-
ance pay is due to the IATSE employees as well. By refusing to
pay severance pay.to the TWU and 1ATSE employees, The Re-
spondent violated Section 8(e)(5) and (1) of the Act,

The Respondent defends, generally, that as this matter involves
contract interpretation, it'is improperly before the Board and that
its proper forum is arbitration, I would agree with counsel’s argu-
ment, except that, at least, onc aspect of deferral. is missing: the
Respondent’s agreement to waive the timeliness issue. In Hallmor,
Inc., 327 NLRB 292 (1998), the Board, in denying referral to arbi-
tration, referred to Collyer Insulated Wire, 192 NLRB 837 (1971),
and stated: ) .

A key element of the deferral policy is the parties’ expressed will-
ingmess to waive contractual ime limitations in order to ensure
{hat the arbitrator addresses the merits of the dispute...One criti-
cal element is that the party seeking deferral agrees to waive any
contractual time limitations...Here, the Respondent plainly
breached its agreement not to raise a timeliness defense.

On the other hand, in Caritas Good Samaritan Medical Center,

340 NLRB 61 (2003), the Board deferred to the parties gricvance

arbitration procedure where the employer offered to waive any
timeliness issue. As the Respondent has not unconditionally of-
fered to weive timeliness issues herein, this matter is not appropri-
ate for deferral to the parties’ grievance arbitration process.

The final issuc relates to Retliff, who was terminated by the Re-
spondent along with the other employees on September 1, and who

began working .for the Air Forco on November 5. The
JATSE contract states that employees who accept employ-
ment of the same, similar or greater responsibility with the
Successor Contractor for the VOM contract are not entitled
to severance pay, and the Respondent argues that since Rat-
1ifP’s job with the Air Force involves greater responsibility;
he is not entitled to full severance pay. Ratliff's employ-
ment with the Respondent primarily involved driving a
tractor-trailer carrying HAZMAT matefial, while his job for
the Air Force primarily involves using a computer on data
entry doing scheduling. Clearly, his work for the Respond-
ent was more difficult, physically, than operating a comput-
er, while his present job requires more “skill” than his job
with the Respondent as shown by the extensive computer
training for his position with the Air Force, I find that his
present job has “greater responsibility and skill” than his
prior position and that he would be excluded from the pro-
visions of article 20.6.3, except that this provision also pro-
vides that the new employer be the “Successor Contractor”
to the VOM that the Respondent operated under. As previ-
ously stated, es the Air Force in-sourced the work, there was
no “Successor Contractor.” Thercfore Ratliff is entitled to
his full severance pay.

CONCLUSIONS OF LAW

1. The Respondent is an employer engaged in commerce
within the meaning of Section 2(2), (6), and (7) of the Act.

2. TWU and IATSE are cach labor organizations within
the meaning of Section 2(5) of the Act.

3, The Respondent violated Section 8(a)(5) and.(1) of the
Act by adding the waiver language on the back of the em-
ployees’ vacation paychecks without prior discussion with
IATSE, the collective-bargaining representative of these
employees.

4. The Respondent violated Section 8(a)(5) and (1) of the
Act by failing to deduct the union dues from the September
14 vacation pay checks to these employees and failing to
transmit these dues to the Union, in violation of the con-
tract, and without prior notification to, or negotiations with,
IATSE. :

5. The Respondent violated Section 8(a)(5) and (1) of the
Act by failing to pay all of the vacation pay that it was obli-
gated to pay to the TWU employees under its contract, and
by failing to pay all of the vacation pay that was due to its
IATSE employees, under that contract, in a timely manner.

6. The Respondent violated Section 8(a)(5) and (1) of the
Act by failing to pay severance pay to its TWU and IATSE
employees.

7. The Respondent violated Section 8(a)(5) and (1) of the
Act by failing to pay to its lead employees the $1.50 wage
differential along with their vacation pay, as required under
its contracts with the Unions. .

THE REMEDY

Having found that the Respondent has violated the Act, I
recommend that it be ordered'to cease and desist from en-
gaging in this activity and to take certain action designed to
effectuate the policies of the Act. As the Respondent, in
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April, transmitted the dues to IATSE that were not deducted in
September, no affirmative remedy is required for that violation and
as the Respondent paid the IATSE employees the balance of their
vacation pay on about April 5, no affirmative remedy is necessary
for that violation. As this case is a combined unfair labor practice

complaint together with a compliance case, and as I have found -

merit to the allegations herein, I recommend that the Respondent
be ordered to pay the amounts set forth below in Appendix A and
Appendix B, attached hereto, to the employees listed thereon who
had been represented by TWU and IATSE. Also, as the employees
are no longer employed by the Respondent, I shall recommend that
the Respondent be ordered to mail a copy of the notice herein,
together with Appendixes A and B, to cach of the employees at
their last known address, at the Respondent’s expense, as well as
posting this notice at each of its locations within the State of Flori-
da.

Ugon the foregoing findings of "fact, conclusions of law and on .

the entire record, I hereby issue the following recommended®
ORDER

The Respondent, Halimatk-Phoenix 3, LLC, each of its facilities
in the State of Florida, its officers, agents, successors, and assigns,
shall

1. Cease and desist from

(8) Adding waiver language on the back of the employees’ vaca-
tion paychecks stating that the check represents the full amount
that the employees arc owed, without prior discussion with the
collective-bargaining representative of these employees.

(b) Failing to deduct the IATSE union dues from the September
14 vacation paychecks to these employees and failing to transmit
these dues to the Union, in violation of the contract, and without
prior notification to, or negotiations with, IATSE.

(c) Failing or refusing to pay all of the severance pay and failing
to pay the vacation pay in a timely manner to its IATSE employ-
ees, and failing to pay severance pay and vacation pay to its TWU
employees.

% If no excoptions are filed as pravided by Sec. 102.46 of the Board’s
Rules and Regulnuons the findings, conclusions, and recommended Order
shall, as provided in Scc. 102.48 of the Rules, be adopted by the Board and
all objections to them shall be deemed waived for all purposes.

(d) Failing to pay to its lead employees the $1.50 wage
differential along with their vacation pay, as required under
its contracts with TWU and JATSE.

2, Take the following affirmative action necessary to ef-
fectuate the policies of the Act,

(a) Pay to its TWU-represented employees the vacation
pay, severance pay, and lead employee differential pay due
them pursuant to their contract, as set forth herein in Ap-
pendix A,

(b) Pay to its' IATSE-represented the severance pay and
lead pay differential due them pursuant to their contract, as
set forth herein in Appendix B.

(c) Within 14 days after service by the Rzglon, post at
each of its facilities in the State of Florida, copies of the
attached notice marked “Appendix.”® Copies of the notice,
on forms provided by the Regional Director for Region 12,
efter being signed by the Respondent’s authorized repre-
sentative, shall be posted by the Respondent and maintained
for 60 consecutive days in conspicuous places including all
places where notices to employees are customarily posted.
Reasonable steps shall be taken by the Respondent to ensure
that the notices are not altered, defaced, or covered by any
other material, As the Respondent no longer employs these
employees due to the loss of the VOM contract, it shall mail
a copy of this notice, together with Appendixes A and B, at
its own expense, to each of its employees as of August 31,
2012, at their last known address.

(d) Within 21 days after service by the Region, file with
the Regional Director a sworn certification of a responsible
official on a form provided by the Region attesting to the
steps that the Respondent has taken to comply.

Dated, Washington, D.C. May 19, 2014

¢ Jf this Order is enforced by a judgment of a United States court
of appeals, the words in the notice reading “Posted by Order of the
National Labor Relations Board” shell road “Posted Pursuant to a
Judgment of the United States Court of Appeals Enforcing an Order
of the National Labor Relations Board.”
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APPENDIX A
Hulimurk-Phoenix 3, LLC . APPENDIX A {As Amended April 7, 2014)
Cases 12-CA-090718 TWU LOCAL 525 UNIT
12-CA-094037 VACATION PAY AND
SEVERANCE PAY
Vacationpay | Accruad
owed based | vacation
onunpald | hours for | Vacation pay
sccruad which lead jowed based on
Unpeld vacation pay unpald lead
sccrued hours differantial | diffarential for Weeksof [Hours of
. Hourlywage | vacation | {includaslead | {$1.50)Is | hours already | Total vecstion |severanca.|saverance | Severance
ployes nama rata hours | diffrantial) owed pald payowad  |pay owed |psyowed | payowed
Brawn, Walter $§29.60 13.43 $397.53 $397.53 13 520 $15,392.00
Castro, Jnsegh $29.60 0 $0.00 $0.00 - 5 200 $§,920.w
Crowley, joe $29.60 .7.93 $234.73 234,73 13 520 $15,392.00
Davls, Schevella | 31,10 {Lead) | 7.93 $246.62 104.37 $156.,56 403.18 13 520 $16,172.00
Harper, Tim $29.60 7.53 $222.89 222.89 0 0 $0.00
Hubbard, Brian $29,60 30.84 §912.86 12.86 13 520 15,392.00
Lockhart, Leon $29.60 7.77 $229.99 229.99 13 520 15,392.00
Puterson, Cralg | 31.10 (Lead 4.9 152.39 :|£2‘.S $273.90 426,29 11 440 13,684.00
Weldner, Mark $29.60 5,78 200,69 $200.69 9 360 10,656.00
Yotals $2,592.70 $430.46 $3,028,16 | $108,000.00}
Notes:

Employees whose names are In bold {Schevella Davis and Cralg Peterson) were lead employees,

Unpald accrued vacation hours = {Hours accrued as of pay perlod ending 8/15/12 + hours earned in pay period ending 8/31/12) minys
(accrued vacatipn hours pald on September 14, 2012 + accrued vacation hours pald In April 2013), as follows:
Brown: (259.46 + 7,34} - (176 +77.37) = 266.8 - 253.37 = 13.43

Crowley: (213.96 + 7.34) - (92 + 121.37) » 221.3-213.37 = 7.93

Davis: (104,96 + 7.34) - (97.5 + 6.87) = 112.3- 104.37 7,93

Harper: {57.57 + 7.34) - (57.38) = 64.91 - 57.38 = 753

Hubbard: {289.98 + 7.67) - (136 + 50.81 + 40) » (297.65 - 266.81) = 30,84

{Hubbard took 40 hours of vacation during the pay period ending.8/31/12.)

Lockhart: {253.8 + 7.34) - (176 + 77.37) = 261.14 - 25337 2 7,77

petarson: {182.5+ 5.0) - {64 + 11B.60) = 187.5- 1826 = 4.9

Weldner: (21182 + 5.0) - {120+ 90.04) = 216.82 - 210.04 = 5.78

Al .
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APPENDIX B
Hallmark-Phaenix 3, LLC APPENDIX B (AS FURTHER AMENDED APRIL 7, 2014)
Cnsas 12-CA-080718 JATSE LOCAL 780 UNIT VACATION PAY
12-CA-094037 AND SEVERANCE PAY OWED
Vacatlon
haurs pald
an 9/14/12 § Lead pay of
and 4/2013 | $1.50 per
for which | hour owad
Tead pay of | for vacation .
$1.50 per | hours paid | Weeksof | Hours of
Hourly hourls |on9/14/12] severance | saverance | Sevarance
Employss Nama Origlnal hire date | wege rate owed | und4/2018 | pay owad | pay owad ay owad
Anderson, Donald L. 8/2/2002 $32.51 11 440 | $14,304.40
Carpenter, Reld M. 7/24/1987 $32.51 18 720 | $23.407.20
Chick, Danlel ). 4/23/2000 $32.51 4 160 $5,201.60
Garrett, Mary L. 5/14/1996 $27.31 17 680 $18,570.80
Gorr, ThomasP. . 4/1/1994 $32.51 18 720 $23,407.20
Grove, John C. __9/2b/2011 $30.04 1 40 201.60
Harmon, Richard E. 2 $28.89 11 440 $12,711.60
Harrls, James V. 4/1/1994 $30.39 154.5 $231.75 i3 720 $21,880.80
Hudec, Ralph 1/26/2011 $28.01 2 80 $2,312.80
James, Jerry 1. 4/1/1994 $34.01 $522.00 18 720 $24,487.20
Kellay, Nathan C. 2/23/2003 $32.51 10 400 | $13,004.00
Lemleux, Timothy A. 10/1/2008 $25.53 4 160 $4,084.80
McDougall, Josephina M. 8/29/2005 $28.89 [] - 320 $9,244.80
Phillips, Kevin 4/27/2009 - $32,51 4 160 $5,201.60
Ratliff, Kevin W. 4/3/1994 28.89 18 720 $20,800.80
Rice, Kristine M, 9/20/2011 21,69 1 40 $867.60
Scott iil, Wilson 10/1/1994 $34.01 100 $150.00 18 720 24,487.20
Sewell, Kennath R 10/4/2004 $32.51 8 320 403.20
Veltrl, ThomasJ. 10/1/1985 $34.01 286.64 $444.96 18 720 $24,487.20
Totals $1,348.71 $260,066.40
Note: Employees whosa names are In bold were lead employees,
B-1

APPENDIX C

NoTicE TO EMPLOYEES
PosTED BY ORDER OF THE
'NATIONAL LABOR RELATIONS BOARD
An Agency of the United States Government

The National Labor Relations Board has found that we violated
Federal labor law and has ordered us to post and obey this no-
tice.
FEDERAL LAW GIVES YOU THE RIGHT TO
Form, join, or assist a union
Choose representatives to bargain with us on your be-
half
Act together with other employees for your benefit and
protection
Choose not to engage in any of these protected activi-
ties,

'WE WILL NOT ask you to agree that the amount on your vaca-
tion paycheck was the full amount owed to you without previ-
ously discussing it with International Alliance of Theatrical
Stage Employees and Motion Picture Technicians, Artists and
Allied Crafts of the United States, its Territories and Canada,
Local 780, AFL~CIO (IATSE) and if you signed such a waiver,
WE WILL NOT enforce it.

WE WILL NOT fail to deduct your IATSE dues from your
paychecks, pursuant to a valid checkoff authorization, and we
WILL NOT fail to transmit these dues to JATSE.

'WE WILL NoT fail to pay you your vacation pay, and we will
do so in a timely manner, and WE WILL NoT fail to pay to our
lead person employees the $1.50 an hour lead pay differential
for their vacation hours, both of which provisions are provided
in our contracts with IATSE and Transport Workers Union of

" America, Local 525, AFL~-CIO (TWU).

WE WILL NOT fiil to pay you severance pay as also rcqulred
by our contracts with JATSE and TWU.
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HALLMARK-PHOENIX 3, LLC

WE WILL NOT in any like or related manner interfere with, re-
strain, or coerce you in the exercise of your rights under Sec-
tion 7 of the Act.

'WE WILL reimburse you for the amount that you lost, if any,
due to our failure to pay you severance pay, vacation pay, and
the lead pay differential for vacation pay, and WB WILL coinpen-
sate you for any tax consequences of receiving a lump-sum
payment, and WE WILL file a report with the Social Security
Admintstration allocating the backpay award to the appropriate
calendar quarters,

HALLMARK-PROENIX 3, LLC

The Administrative Law Judge’s decision can be found at

www.nlrb.gov/caseé/ 12—%—!12011% or by using the QR code

below. Alternatively, you can obtain a copy of the decision
from the Executive Secretary, National Labor Relations Board,
1099 14th Street, N.W., Washington, D.C. 20570, or by calling
(202) 273-1940.
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United States Court of Appeals

FIFTH CIRCUIT
OFFICE OF THE CLERK

LYLE W. CAYCE TEL. 504-310-7700
CLERK 600 S. MAESTRI PLACE
NEW ORLEANS, LA 70130

January 07, 2015

Ms. Margaret J. Diaz

National Labor Relations Board
Regional Office

201 East Kennedy Boulevard
South Trust Plaza

Suite 530

Tampa, FL 33602-5824

Ms. Linda Dreeben

National Labor Relations Board
Appellate Court Branch

1099 14th Street, N.W.

Suite 808

Washington, DC 20005

No. 15-60011 Hallmark-Phoenix 3, L.L.C. v. NLRB
Agency No. 12-CA-90718

Dear Ms. Diaz, Ms. Dreeben,

You are served with the following document (s) under FeD R. App. P.
15:

Petition for Review.

See FED R. App. P. 16 and 17 as to the composition and time for the
filing of the record.

Counsel who desire to appear in this case must electronically file
a "Form for Appearance of Counsel" within 14 days from this date.
You must name each party you represent, see Fep R. App. P. and DL
Cir. R. 12. The form is available from the Fifth Circuit's website,
www.ca5.uscourts.gov. If you fail to electronically file the form,
we will remove your name from our docket. Also, we cannot release
official records on appeal unless an appearance has been entered.

ATTENTION ATTORNEYS: Attorneys are required to be a member of the
Fifth Circuit Bar and to register for Electronic Case Filing. The
"Application and Oath for Admission" form can be printed or
downloaded from the Fifth Circuit's website, www.ca5.uscourts.gov.
Information on Electronic Case Filing is available at
www.cab.uscourts.gov/cmecf/.



http://www.ca5.uscourts.gov/
http://www.ca5.uscourts.gov/cmecf/
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Sincerely,
LYLE W. CAYCE, Clerk
By:

SaErlna B. Short, Deputy Clerk
504-310-7817

Enclosure (s)

cc w/encl:
Mr. Bryant Steven Banes
Ms. Linda Hursey Evans
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